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CHAPTER 861
PROBATE — FAMILY RIGHTS

SUBCHAPTERI 861.13 Barring election of certain property at death.
INTEREST IN MARITAL PROPERY 861.17 Rights in property transferred in fraud of surviving spouse.
861.01 Ownership of marital property at death. SUBCHAPTER Il
861.015 Satisfactionof nonholding spouse’marital property interest in certain OTHER RIGHTS, ALLOWANCES AND EXEMPTIONS

861.02 Elgléagﬁz?crj?f):rrgd marital property 861.20 Survivingspouses right in nondomiciliary decedestteal property in this

861.03 Election of augmented marital property estate. state. . . . )

861.05 Transfers included in augmented marital property estate. 861.31  Allowanceto family during administration.

861.07 Propertyof surviving spouse chged against elective share of augmented@61.33  Selection of personalty by surviving spouse. )
marital property estate. 861.35 Specialallowance for support of spouse and support and educattion

861.09 Satisfaction and apportionment of augmented marital property estate. minor children.
861.11 Procedure for electing. 861.41 Exemption of property to be assigned to surviving spouse.
SUBCHAPTERI (3) If the interests of the nonholding spouse under this section
ands.861.02 (2)are notsatisfied within one year after the dece
INTEREST IN MARITAL PROPERY dentspouses death because the clear market vafube property

) L subjectto the directive has not been determined, the court having
Cross-reference: See definitions in ct851 iurisdicti fthe d d p hall:
NOTE: 1985 Wis. Act 37, which created ss. 861.03 to 861.13, contains explan Jurisdiction of the decedent spouseestate shall:
atory notes. These notes alsmay be found in legislative council information (a) Order that the interests of the nonh0|ding spouse shall be
memorandum85-7, part | satisfiedafter the determination of clear market value, at a date

. . specifiedby the court; or
861.01 Ownershi of marital roperty at death. . .
(1) SURVIVING SPOUpSE’SONE—HALF INTE??ESpT INyMARITAL PROP (b) Order that the interests of the nonholding spouse shall be
ERTY. Upon the death of either spouse, the surviving spouse retgusfiedoefore the determination of clear market value based
his or her undivided one—half interest in each item of marital-prop" €Stimate of the clear market value, subject to any necessary
erty. The surviving spouseundivided one-half interest in eactAdiustmentpon final determination of clear market value.
item of marital property is natubject to administration. Owner ~ (4) Thefollowing propertyis not available to satisfy the non
ship and management and control rights are set forth under Rglding spouses marital property interest in the property subject
857.01and857.015 to the directive:

(2) INTERESTOFA 3RDPARTY IN MARITAL PROPERTY. A 3rd party (&) Property included in an order extension or revisioof
whois a successor in interest to all or part of the dece8@®% anorder for an allowance under 861.31made before satisfac
interestin marital property is a tenant in common with the survivion of the nonholding spouseinterest.
ing spouse. (b) Property selected under8§1.33before satisfaction of the

(3) PERSONALINJURY DAMAGES; LOSTEARNINGS. To the extent nonholdingspouses interest.
thatmarital property includes damages for loss of futnceme (c) Property included in an order for atfowance under s.
arisingfrom a personal injury clairaf the surviving spouse, the 861.35made before satisfactiai the nonholding spouseinter
surviving spouse is entitled to receive as individual propvy est.
portionof the award that represents an income substitute after thqs) satisfactionof a nonholding spouse’'marital property

deathof the other spouse. interestunder this section shall not adverseligetfany of theol-
History: 1983 a. 1861985 a. 371987 a. 393

) ) ) lowing:
New probate and non—probate property elections undetdi'sins marital prop i X i .
ertyact. Erlanger and ®isberger WBB Oct. and Nov1986. (a) The nonholding spousemarital property interest in prop
. . . . erty not subject to the directive.
861.015 Satisfaction of nonholdlng Spouse’ s marital (b) The nonh0|ding spouse’e|ection under s861.02 of

property interest in certain business property . (1) Iffol-  deferredmarital property other than deferred marital property
lowing the death of a spouse propeisysubject to a directive sypjectto the directive.

unders.857.015 the marital property interest of the nonholding History: 1987 a. 393
spousdn the property shall be satisfied within one year after the
decedentspouses death from other property which is of equage1.02 Election of deferred marital property . (1) In
clearmarket value at the time of satisfaction. Except as providgdditionto the right to elect under 861.03and unless barred
undersub.(3), if the interests of the nonholdisgouse under this unders.861.13 at the death of a spouse whose domicile is in this
section and $861.02 (2)are not satisfied within ongear after the statethe surviving spousmay elect, under £61.11 not more
decedenspouses death, this section does not apply and the nohana one-half interest in any or all items of the deferred marital
holding spouses marital property interest in the property subjegiropertythen owned by the decedespouse which is subject to
to the directive continues as if the directive had not been madgdministration, reduced by any of that elected property which is
(2) Forpurposes of this section, property subject to a directiusedto satisfyobligations for which the property is available
is valued by itsclear market value on the date of the deceslentinders.859.18 The election under this section does not apply to
death. Satisfaction of the nonholding spouseiarital property deferredmarital property that passes undess2.01 (1) (apr(b).
interestin the property subject to the directive shall be based Bnoperty elected by a surviving spouse under this subsection,
thatvalue, plus any income from the property subject talifez  exceptto the extent that no other property is available to satisfy the
tive after the death of the decedent and before satisfackion. obligation, is not subject to claims for the decederftineral
purpose®f determining the income from tipeoperty subject to expensesto federal death taxes against the deceslestate or to
adirective, such propertyhall be treated as a legacy or devise ¢éxesimposed under subchl of ch. 72, 1989 stats., against the
propertyother than money under#11.20 (5) (b) 1. decedent'®state. Failure of a surviving spouse to elect under this
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subsectionis not a transfeof property and does not result in a gifimarital property estate. The augmented marital property estate
from the surviving spouse to the decedent spausstate or any consistsof the value of property described unde8&1.05 The
beneficiary of the estate. amountelected is subje¢b reduction as provided undeB8.1.07

(1m) For purposes of the election under S(Jb)’ deferred Theamount elected shall be satisfied and apportionp(mtkjed
marital property then owned by thiecedent spouse which is subunders.861.09
ject to administration includes real property located in anothertistory: 1985 a. 371987 a. 393

stateand owned by the decedent spouse at his or her death W%.OS Transfers included in augmented marital prop -

(a) Would be classified as deferred marital propeftpcated erty estate. (1) In this section:

in this state; and S o (a) “Bona fide purchaser” has the meaning given under s.
(b) Would be subject to administration, if located in this stateggg 57
~ (2) (&) If the deferrednarital property subject to administra () “Property transferred by the decedent spouse” includes
tion includes property which is subject to a directive under gentractsor other arrangements under which pheperty is pay
857.015 an election under sufiL) against such property shall beableto a person othehan the surviving spouse or the decedent
satisfiedwithin one year after the decedepouses deat_h from spouse’sstate at the death of the decedent spouse.
otherproperty which is of equal clear market valuéhattime of  (2) For the purpose of determining the augmentearital
satisfaction. Except as provided in.ga), if the interests of the propertyestate under §61.03 a surviving spouse magclude
surviving spouse under this subsection aréid..015are not sat - theyalue of the decedent spousdeferred marital property trans
isfied within one year after the decedent spasisieiath, this sub ferred by the decedent spouse without the consent stitiaving
sectiondoes not apply and the survivisgouses election against spoyseo a person other than the surviving spouse or the decedent
the property subject to the directive shall be satisfied abef gpoyse’estate and other than a bona fide purchasenyifof the
directivehad not been made. following applies:

_ (b) For purposes of this subsection, property subjectiiee (@) The decedent retained at the time of death the possession
tive is valued by its clear market valuetbe date of the decedent’ enjoyment of or the right to income from the property

death. Satisfactiorof the nonholding spouseélection against the (b) The decedent retained at the time of death a power alone

propertysubject to a directive shall be based on that value, plysi,"conjunction with another person to amend, revoke or termi
any income from theproperty subject to the directive after thenat .

death of the decedent and before satisfaction. For purpose§opﬁgedté%23feer;9t:etﬂecf?tnSume’ invade or dispose of the principal
determiningthe income from the property subject to a directive, )

suchproperty shall be treated as a legacy or devise of properté/(c) The decedent held the property attiee of death with a

otherthan money under 01.20 (5) (b) 1. personother than the surviving spouse with the right of survivor

(c) If the interests of the nonholding spouse under this subsgrélp' . . .
tion and s861.015are not satisfied within one yeaiter the dece (d) The decedent retained at the time of death the right to make

dent spouss’death because the clear market value of the propé}?g property payable to a person other than the survisfoise,

subjectto the directive has not been determined, the court havif éuig%t&%r'élgr:etgcqgs'%??ﬁ ?fgeﬁ,s‘sorﬁa%t?:réggn thergrl:é\élvmg
jurisdiction of the decedent spousestate shall: u iclary y Il Insu ' idfes '

; . jBint annuity pension or similar arrangement.
1. Order that the interests of the nonholding spouse shall e( . g .

- e 3) (a) Propertyis valued under this section as of the dece
satisfiedafter the determination of clear market value, at a da&%nt’sdeath.The value of property is included in this section only

specifiedby the court;_or . to the extent that the decedeli not receive adequate consider
2. Order that the interests of the nonholding spouse shallzﬁﬁ)nfor the transfer

satisfiedbefore the determination of clear market value based b) The surviving spouse’beneficial interest in a trust, life

an estimte of the lear market vlue, sublect o any necessgg) 105 i 08 PN CeL LS MU S 02 L o
| P ’ mentdescribed in this section is valued as follows:

ti or(ldz; ;f;es;‘?::gwpc? 2:?pgﬂtg-éscpg\{ﬁgagilgé%\fg“Sfy the elec 1. A mandatory income interest is valued in accordance with
9 property ) e n valuationtables used bthe internal revenue service for estate tax

1. Property includeth an ordeyor extension or revision of pUrposes.
anorder for an allowance under 861.31made before satisfac 2. A mandatory income interest together with a generak testa

tion of the nonholding spouseinterest. o mentarypower of appointment is valued at 100% of the trust.
2. Property selected underg$i1.33before satisfaction of the 3 ‘A |ietime unlimited power of withdrawais valued at
nonholdingspouses interest. 100%of the property subject to the power

3. Property included in an order for an allowance under s. 4 A discretionary or any othé&eneficial interest or power is
861.35made before satisfactiai the nonholding spouseinter | o edat zero. Y Y P

est. : . . _
. . . . . 4) This section only applies to transfers on or after Agril
(€) Satisfaction of a surviving spouséiterests under this sub 1954),f0r which the inst?lum%%t necessary tieefthe transfer v%{as
sectionshall not adversely feict any of the following: executecy the decedent spouse on or after April 4, 1984, or-trans
1. The surviving spousemarital property interest in propertyfers for which the instrument necessary tteef the transfer was
not subject to the directive. executedvy the decedent spouse before April 4, 1984, the dis
2. The surviving spousgelection under sukl) of property positive provisions were materially changed on or after April 4,
otherthan property subject to the directive. 1984.

History: 1983 a. 1861985 a. 35s.144, 145, Stats. 1985 s. 861.02987 a. 393 History: 1985 a. 371991 a. 301

1991a. 224301, 315, 1993 a. 213 NOTE: 1991 Wis. Act 301, which affected this section, contains extensive leg
NOTE: 1991 Wis. Act 301, which affected this section, contains extensive leg islative council notes.

islative council notes.

Deferredmarital property under (1) is property subjecatbministration for all  861.07 Property of surviving spouse charged against

ggépvﬁls(eggf'é‘fé”%ggy&“ﬁ‘(tz‘g)‘gﬁi{)“fcli”f\%rpsig-g% In Matter of Estate of Moccer(é:lscltiveh_ share of augmented marital property estate.
: - APP- ' n this section:

861.03 Election of augmented marital property estate. (a) “Property derived or re(_:eived from the decedent” includes
In addition to the right to elect under8&1.02 (1) at the death of butis not limited to the following:

a spouse whose domicileiis this state the surviving spouse may 1. Property held at the time of the decededeath by the
unders.861.1] elect not more than one-half of the augmentetecedenaind the surviving spouse with the right of survivorship.
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2. Property appointewb or for the spouse by the decedsnt’propertyin proportion to the value of their interests in the prop
exercise of a general or special power of appointment. erty. Only the original transferees from or appointees of the-dece
(b) “Property derived or received from tHecedent” does not dent,and anydonees_of those transferees to the extent the dc_)nees
includeproperty acquiretdy the surviving spouse undeB§.1.02 have@he property or its procegds, are subject under thIS.SGCtIOI’l to
(2). contributionto satisfy the election of the augmented marital prop
(2) If there is an election of the augmented marital propeﬁy‘y estate. A person liable for contribution may satisfycire
estateby the surviving spouse under8&1.03 the share elected tribution with the property transferred him or her or by paying
shalbe reduced by the value of the following property: %8 0 OF 00 By B Co e person Tiable for
vivi(r?) Er%ﬂigybofcaﬁ gf%%%eer;tiﬁ?g&;‘fgggggﬁgg%? e sur contributionis not a transfer gbroperty and does not result in a
9sp y T ift from the surviving spouse to the person liable for contribution.
(am) Property transferred to or for the surviving spouse at

, atisfaction of the election of trigmented marital property
becausef the deceders'death, to the extent thlie property Was egiatender this section may not adversafigct the interest of a
derivedor received from the decedent by means other than tesigle, s fige purchaser under £66.57 (Land(2).

or intestate succession without adequate consideration. History: 1985 a. 371991 a. 301

(b) Property owned by the surviving spouse at the decadent’

deathto the extent that the property was derived or recdieed 861.11 Procedure for electing. (1) A surviving spouse
the decedent without adequate consideration. who wishes to elect under861.02 (1))r861030r both Sha”, for

(c) Property transferred by tlserviving spouse to any person_eachelection, file a written instrument of election with the court

otherthan the decedent at any tichering marriage, to the extent!n Which the (:]ec”egelr_at’estate is be;n% administerethe surviv
thatthe property was derived or received from the decedent with9 spoulse shall celiver a copy_ol t de ‘.’Vr'ttea%”ﬁtr” dmen;[j to any
outadequate consideration and to the extent that the property Wgsonalrepresentative or special administradbithe decedent
transferredwithout the receipt of adequate consideration. spouse.If no personal representative or special administrator has
(2m) The amount of the reduction under su@) shall be beenappointedthe court shall appoint a special administrator

: : nders.867.07 (7)
decreasedyy one-half the value of the property included in the . '
reductionwhich is deferred marital property or which would have (2) An election undes.861.02 (1)or861.03may be filed by

beendeferred marital property if retained by the decedent exc%ﬂ“ardia” on behalf of a spouse or by a guardian ad litem. A
propertydescribed in sut2r). ' uardianor guardian ad litem may elect only if additional assets

(2r) If property described under this section is a joint tenanﬁ}r/eneeded for thehreasonablle support ?fﬁhe surviving spouse, tak
exclusively betweespousesvhich is governed by cf700, one— g into account the probable needs of the spousertwsions

e of the will, any nonprobate property arrangements made by the
half of the joint tenancy transfers to tlenee spouse at the deat :
of the decedent spouse and shall be valued as of that date. Q:Iecedenfor the support of the spouse and affyer assets avail

able for the spousesupport.An election by a guardian ad litem

(3) Propertydescribed under this section which is owned by gypject to the approval of the court having jurisdiction of the
the surviving spouse at the decedsmitath, which is tra“Sfe”eddecedenSpouses estate.

to the surviving spouse at or because of the decadaedith or (3) (a) Except as provided in pats) and(c), no written elee

which is transferred to the surviving spouse by will or intestaig, " qérsub.(1) may be filed or delivered later than 6 months
successioris valued a®f the date of the decedentieath. Prop a}ﬁer the date 'of the decedent sposisiath

erty described under this section which has been transferred by ?b) If within 6 months after the date of the decedent spsuse’

surviving spouse is valued at the time the transfer became-irrey, thth L fil tition Edtensi d noti
cableor at the decedestdeath, whichever occurs first. The-surd€atnthe surviving spouse files a petition Extension and not
sall interested parties, the cohiving jurisdiction of the deee

viving spouses beneficial interest in a trust, life estate, insurané b . M
policy, retirement plan, annuity or other arrangement describeddgNtSPoUsE estate may extend the 6-month periocatiititional
time as the court considers just, becaustheffiling of a petition

this section is valued as follows: or appointment of a guardian for an incompetsntviving
(@) A mandatoryincome interest is valued in accordance W't_ ousewithin the 6—month period, a contest of the will, a proeeed

\F’)ﬁlrléfc‘)té%gtables used bihe internal revenue service for estate tal)ﬁ% to obtain a judicial construction of the will or any other special

. . . circumstancgustifying a delay in delivery of an election.
(b) A mandatory income interest together with a general testa (c) If a will is admitted to probate latétan 4 months after the
mentarypower of appointment is valued at 100% of the trust. dateof the decedent spousaleath and if the survivingpouse

(c) A lifetime unlimited power of withdrawal is valued atfiles 3 petition for extension within 6 months after the dafte

100%of the property subject to the power admission, the court having jurisdiction over the decedent
(d) A discretionary or any other beneficial interest or power épouse’sstate may extend the 6-month period for additional time
valuedat zero. asthe court considers just.

(4) Forthe purpose of thisection, the surviving spouse has (4) Within 3 months aftefiling an election, the surviving
the burden of proving that property owned by him or her at thgyouseshall commence a separate actiogiiguit court against
decedent'sleath or property transferred bin or her during the any person who may be liable for contribution unde8&d.09
marriagewas not derived or received from the decedent. (5) If the surviving spouse digefore filing a written election

History: 1985 a. 371987 a. 393.53, 1991 a. 301 undersub.(1) or to approval by the court of an election filed by
aguardian or guardian ad litem, the right to election ceases with

| death.
History: 1985 a. 371987 a. 393%.53.

861.09 Satisfaction and apportionment of augmented
marital property estate. (1) After a hearing, the court shal
determinethe amount remaining after reducing the surviving
spouse’sshare of the augmented marital property estate undegg1.13 Barring election of certain property at death.
861.07and shall order thahe amount be satisfied as provided 1) (a) In this section, “property in joint names” means any-prop
sub.(2). erty heldor owned under any form of ownership with the right of
(2) The amount remaining after reducing thgurviving survivorship,including survivorship marital propertproperty
spouse’share of the augmented marital property estate undemnhich passes tthe surviving spouse as provided i766.58 (3)
861.07shall be satisfied, in proportion to the percentage elect@y property held in conventional joint tenappyoperty held in
unders.861.03 from each item of property the value of which wasotenancywith a remainder to the surviya stock, bond or bank
includedunder s861.05to determine the value of the augmentedccount in the name of 2 or more persons payable to the survivor
marital property estateapportioned among transferees of thaU.S. government borid coownership form or payable on death
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to a designated person angtware in a credit union, savings bankhapterapply sofar as possible. Recovery forfeits any power of
or savings and loan association payable on death to a designamggbintmentwhich the surviving spouse possesses dbver
person or in joint form. remainingportion of the fraudulently arranged propegxcept a

(b) The right of the surviving spouse to elect und&64.02 Specialpower
(1) is barred if thesurviving spouse receives at least one—half of (3m) If the spouse is successful in an action to reach fraudu
thetotal of the following propertysuchproperty to be reduced by lent property arrangements involving marital propergcovery
the amount of the federal estate tax payable by reason of siglimited to the surviving spouseinterest in the maritgroperty
property: Otherrules of this chapter apply so far as possible. Recovery for
1. The net estate. feits any power of appointmemthich the surviving spouse pos

2. Ajoint annuity furnished by the decedent. sessedver the remaining portion of the fraudulendgranged

e S . marital property except a special power
hadgén’z\?v(r:]i?gﬁi of a life insurance policy in which the deceden?m) The surviving spouse has no rights against aeyson
p interest at death. deali . ; 8
- . ealingwith the property without actual knowledge, or receipt of

4. A transfer within 2 years afeath to the extent to which theyritten notice, of the claim ofhe spouse. A person who has
decedentdid not receive consideration in money or mo8eYknowledgeof facts and circumstances fitient to put the person
worth. o oninquiry as to a claim by the spous®es not have actual knewl

5. Atransfer by the decedent during lifetime if thecedent edgeand is not required to make further inquifhis subsection
retainedpower alone or in conjunction with any person, to altegdoesnot protect a gratuitous donee frone original beneficiary
amendrevoke or terminate the transfer or to designate the benegfi the fraudulent arrangement.
ciary. (5) Everysuch suit must be brought within 3 yearsdete

6. A payment from the decedemittmployerfrom a plan dent'sdeath, but may be barred by laches at an earlier date.
createcby the employer or under a contract between the decedemiistory: 1983 a. 1861985 a. 3%.187, 1993 a. 486
and the decedestemployerexcept for a workes compensation

or social security payment. SUBCHAPTERII
7. Property appointed by the decedent by wilbgra deed
executedwvithin 2 years of death, whethitre power is general or - QTHER RIGHTS, ALLOWANCES AND EXEMPTIONS
special if the property is déctively appointed in favor of the sur
viving spouse. 861.20 Surviving spouse’s right in nondomiciliary
8. Property in joint names of the decedent and one or m@j€cedent’s real property in this state. (1) If a married per
other persons except any property attributabledasideration sonwho does not have a domicile in this state died leaves a
furnishedby any person other than the decedent. valid will disposing of real property in this state which is tist
(c) For the purpose of this subsection: community property or marital propertyf the decedent and the
1. The surviving spouse receives any property with respectSiérviving spouse, the survivingpouse has the same right to elect

which he or she is giveall of the income and a general power td0 take a portion of or interest in that property against the will of
appointthe principal. the decedent as ithe property were located in the decedent’

2. The surviving spouse receives life insurance procee micile at the decedemstdeath. The procedure of the decedent’

settledby the decedent on option if the surviving spouse is entitdgmicile for electing against the will applies to such an election.
to the interest and hasggneral power to appoint the proceeds or 2 .|f a married person who does not .have a dom|C|IQ in this
to withdraw proceeds, or if the surviving spouse is entitled to &ftedies and has an interéstreal property in this state that is not
annuityfor life or to instalments of the entire principal and intere&tisposecf by will, the surviving spouse has the same righinéo

for any period equal to or less than the normal life expectancylbPpertyunder intestate succession as if the property were located
the spouse. in the decederg’domicile at decedestdeath.

- . . istory: 1 . 371987 a.
(2) A surviving spouse whainlawfully and intentionally History: 1985 a. 371987 a. 393

killed the decedent spouse may not elect und@65.02 (1)or 861.31 Allowance to family during administration.
861.03 Section852.01 (2m) (bjo (c) applies to thisubsection. (1) The court maywithout notice or on such notice as the court

History: 1985 a. 371987 a. 2221987 a. 393.53, 1991 a. 221 directs,orderpayment by the personal representative or special
. . . administratorof an allowance as it determines necessary or appro
861.17 Rights in property transferred in fraud of sur - yjatefor the support of the surviving spouse and any minor chil

viving spouse. (1) Nothing in this chapter precludes a court ifyren of the decedent during the administration of the estate. In
an equitable proceeding from subjecting to the rights oftie  akingor denying the order the court shall consider the size of the
viving spouse under ctB52 and this chapter any propertypropateestate, other resources availablesigoport, existing stan
arrangemenmmade by the decedent in fraud of those rights. &grdof living, and any other factors it considers relevant.
propertyarrangement in fraud of the rights of the surviving spouse (2) The allowancemay be made to the spouse for support of

meansany of the following: the spouse and any minor children of the decedent, or separate
(a) Any transfer or acquisitioof property regardless of the gjjowancesnay be made to the spouse and to the minor children
form or type ofproperty rights involved, made by the decedenyf the decedent or their guardian if the minor children do not reside
duringmarriage or in anticipation of marriage for the primary putyith the surviving spouse or if for any other reason the court finds
poseof defeating the rights of theurviving spouse under 62 geparate allowances advisable. If there is no surviving spouse the

andthis chapter allowancemay be made to the minor children of the decedent
(b) Any bre_ach of the good faith d_uty imppsed by@ﬁ._15 to their guardian.

madefor the primary purpose of defeating the rights ofstineiv- (3) Theinitial order for support may not exceed one year but

ing spouse in or to marital property may be extendedbr additional periods of not to exceed one year

(2) An arrangement made before marriage, or within one yestra time, and is subject to revision or termination at any kiyne
aftermarriage, or prior to April 1, 1971, to provide for issue by further order of the court.
prior marriage is not a fraudulent property arrangement within the (4) The court may direct that the allowance be geargainst
meaningof this section. incomeor principal, either as an advanmeotherwise, but in no

(3) If thespouse is successful in an action to reach fraudul@vwentmay an allowance faupport of minor children of the dece
propertyarrangements, recovery is limited to the share the spodssit be chared against the income or principal interest of the sur
would receive under cl852and this chapterOther rules of this viving spouse. The court may direct that the allowance for support
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of the surviving spouse, not including any allowance for suppaat carry out the terms after payment of all debid expenses, or
of minor children, beapplied against any right of the survivingsupportand education have been provided for by any other means.

spouseto elect under s861.02 (1)and861.03 (b) In the case of minor children, if the surviving spouse is
ngq;g légzlvgs?clt%%ll%vfigﬁ affected this section, contains extensive le legally responSible for- suppprt and -education and has ample
islative council notes. ' 9 meansto provide them in addition to his or her own support.
Widow's allowances and the IRC. Millé§4 MLR 193. (c) In the case of the surviving spouse, if he or she has ample
) o meansto provide for his or her support.
861.33 Selection of personalty by surviving spouse. (2) Thecourt may set aside property to provide an allowance

(1) (a) Subject to this section, in additionaiballowances and andmay appoint a trustee to administer the propsuject to the
distributions the surviving spousmay file with the court a writ - continuingjurisdiction of the court. If ahild dies or reaches 18,
tenselection of the following personal propemhich shall there ~ or if at any timethe property held by the trustee is no longer
uponbe transferred to thepouse by the personal representativeaquiredfor the support of the spouse or the supporteahutation
1. Wearing apparel and jewelry held for personal use by tbéthe minor child, any remaining property is to be distributed by
decedent or the surviving spouse; thetrustee as directed by the court in accordance with the terms
2. Automobile; of the decederg’will or to the heirof the decedent in intestacy

3. Household furniture, furnishings and appliances; and ©f to satisfy unpaid claims of the decedsmState.

4. Other tangible personalty not used in trade, agricudure  (3) In making an allowance under this section, the cshatl
otherbusiness, not to exceed $1,000 in inventory value. considerthe efect on claims under 859.25andshall balance the

L : : e needsof the spouse or minor child agaitis¢ nature of the credi

(b) The selection in pafa) may not include items specifically o :
bequeathedxcept that the surviving spouse may in every calyS, claims in setting the amouatiowed hereunderThe court
allalso consider the size of the estate, other resoavedable

selectthe normal household furniture, furnishings and applianc;

necessaryo maintain the home. For this purpose antiques, famlg support, the existing standard of living and any other factors

heirloomsand collections which are specifically bequeathed ajieCOnSIders relevantThe court may direct that the allowance to
e surviving spouse, not including any allowance for the support

not classifiable as normal household furniture or furnishings. ndeducation of minor children, be applied against any right of

(2) If it appears that claims may not be paid in full, the cou?ﬁe surviving spouse to elect under 861.02 (1)and861.03
may upon petition of any creditdimit the transfer of personalty ~ysiory: 1971 c. 213.5; 1983 a. 1861991 a. 301

to the spouse under this section to items not exceeding $3,000 NDTE: 1991 Wis. Act 301, which affected this section, contains extensive leg
aggregatenventory value until such time as claims are paid in fullative council notes.

or the court otherwise orders; or the court may require the spo
to retransfer property in excess of $3,000abithe option of the
spousepay the excess in value over this amount.

g%?[.lll Exemption of property to be assigned to sur -

viving spouse. (1) After the amount oftlaims against the

L . o estatehas been ascertained, the surviving spouse may petition the
(3) The surviving spouse may select items specifically o 1o set aside as exempt from the claims of creditors under s.

bequeatheaf the type specified under suli) (a) 4.exceeding geg 551 (h)an amount of property reasonably necessarhér

in valu_e the $1,000 limit or obtain the transf_er of items exceedlggpport of the spouse, not to exceed $10,000 in value, if it appears
thelimit set by thecourt under suk(2), by paying to the personal y,aihe assets are inifent to pay all claims and allowancasd

representativéhe excess of inventory value over #espective gy jeave the surviving spouse such an amount of property in
limit. . . additionto selection and allowances.

(4) The personalrepresentative has powewithout court 5y The court shall grant the petition if it determines that an
order,to execute appropriate documents feeftransfer of title ssignmenghead of creditors is reasonably necessary faupe
to any personal property selected by the spouse under this secﬁgpt of the spouse. In determining the necessity andrieunt

A person may not question the validity of the documentisané ¢ property to be assigned, the court must take into consideration
fer or refuse to accomplish the transfer on the grounds that the Qﬁé)availability of a home to the surviving spouse and all other

sonalrepresentative is also the surviving spouse. ;
assetand resources available for support.
History: 1973 c. 2331983 a. 1921991 a. 301 pp

This section is constitutional. In Matter of Estate of Eisent#0 W (2d) 620,280  (3) The assignment of propertshall be applied against any

NW (2d) 359 (Ct. App. 1979). right of the surviving spouse to take under the will or under the
) intestatesuccession law or to elect under 861.02 (1)and
861.35 Special allowance for support of spouse  and  861.03
support and education of minor children. (1) If the dece (4) If the deceder®’estate includes an interest in a hothe,
dentis survived by a spouse or by minor children, the avay  ourtmay upon request of the spouse include as part or all of the
orderanallowance for the support and education of each mingfopertyassigned to the spouse either a fee or a life interest in the
child until he or she reaches a specified agefo exceed 18, and ,ome, {0 the extent of the decedeimtterest therein. If the value
for the support of the spouseThis allowance may be madeqs ihe interest in the home requested bysipeuse would exceed
whetherthe estate is testate or intestate. If the decedent is ROt §4& amount set by the court under thétion, the court may never
vived by a spouse, the court also madipt directly to the minor Ntétg)elessassign thenterest to the spouse upon payment to the per
children household furniture, furnishings and appliances. Ng)na|representative of the excess of the value of the interest over
aIIowgncemay bemade under this section if any of the followinghe amount set by the court. The camy require a new appraisal
apply: _ ) or use the original inventory value. Home has the same meaning
(a) The decedent has amply provided for each child and for #gprovided in s852.09 (2)

spouseby the terms of his or her will and the estatsuficient History: 1983 a. 1861985 a. 371987 a. 393.53.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1995/861.02(1)
https://docs.legis.wisconsin.gov/document/statutes/1995/861.03
https://docs.legis.wisconsin.gov/document/acts/1971/40
https://docs.legis.wisconsin.gov/document/acts/1991/301
https://docs.legis.wisconsin.gov/document/acts/1991/301
https://docs.legis.wisconsin.gov/document/statutes/1995/861.33(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/1995/861.33(1)(a)4.
https://docs.legis.wisconsin.gov/document/statutes/1995/861.33(2)
https://docs.legis.wisconsin.gov/document/acts/1973/233
https://docs.legis.wisconsin.gov/document/acts/1983/192
https://docs.legis.wisconsin.gov/document/acts/1991/301
https://docs.legis.wisconsin.gov/document/statutes/1995/859.25
https://docs.legis.wisconsin.gov/document/statutes/1995/861.02(1)
https://docs.legis.wisconsin.gov/document/statutes/1995/861.03
https://docs.legis.wisconsin.gov/document/acts/1971/213
https://docs.legis.wisconsin.gov/document/acts/1971/213,%20s.%205
https://docs.legis.wisconsin.gov/document/acts/1983/186
https://docs.legis.wisconsin.gov/document/acts/1991/301
https://docs.legis.wisconsin.gov/document/acts/1991/301
https://docs.legis.wisconsin.gov/document/statutes/1995/859.25(1)(h)
https://docs.legis.wisconsin.gov/document/statutes/1995/861.02(1)
https://docs.legis.wisconsin.gov/document/statutes/1995/861.03
https://docs.legis.wisconsin.gov/document/statutes/1995/852.09(2)
https://docs.legis.wisconsin.gov/document/acts/1983/186
https://docs.legis.wisconsin.gov/document/acts/1985/37
https://docs.legis.wisconsin.gov/document/acts/1987/393
https://docs.legis.wisconsin.gov/document/acts/1987/393,%20s.%2053

